IN  111E  MATTER  OF  The  Ontario  Human  Rights 
Code.     R.S.O.   1970,  C.318,  as  amended. 

and 

IN  THE  MATTER  OF  a  complaint  made  by  Miss  Shirley  Gabbidon 
of  Toronto,  Ontario,  that  she  was  denied  housing  accommoda- 
tion because  of  her  race  and  colour  by  Mr.   S.  Golas  of 
Toronto,  Ontario. 

Appearances 

S.  L.  Goldenberg  -  Counsel  for  the  Ontario  Human  Rights  Commission  and  the 
Complainant,  Miss  Shirley  Gabbidon. 

S.  Golas,  in  person 

REASONS     FOR  DECISION 

The  scenario  which  gave  rise  to  this  hearing  occurred  during  one 
weekend  in  July  of  1972  and  involved  four  separate  incidents  which  may  be 
conveniently  discussed  under  the  following  headings: 


1. 

The 

Gabbidon,  Bowen  -  Golas  Episode 

2. 

The 

Mr.  Bodi  -  Golas  Episode 

3. 

The 

Mrs.  Bodi  -  Golas  Episode 

4. 

The 

Lee  -  Golas  Episode 

The  Gabbidon,  Bowen  -  Golas  Episode. 

The  Respondent,  Stanislaw  Golas,  is  the  owner  and  resident  super- 
intendent of  a  three-story  apartment  building  known  as  "West  End  Apartments." 
The  building  contains  twenty-five  self-contained  apartment  units  and  is 
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located  at  620  Evans  Avenue,  in  the  Municipality  of  Metropolitan  Toronto. 
In  July  of  1972,  Mr.  Golas  placed  a  sign  in  front  of  the  building  advertis- 
ing that  a  one-bedroom  apartment  was  available  for  rent. 

The  Complainant,  Miss  Shirley  Gabbidon,  is  a  black  woman,  who 
is  a  Jamaican  by  birth.     In  1969,  she  came  to  Canada  and  secured  employment 
as  a  nurse,  first  at  the  Bayer  est  Hospital  and  subsequently,  at  the  Queensway 
Hospital,  where  she  is  presently  employed.     In  the  summer  of  1972,  Miss 
Gabbidon  was  seeking  accommodation  which  would  be  conveniently  located 
near  the  Queensway  Hospital.     Having  noticed  the  sign  in  front  of  the  West 
End  Apartments,  the  Complainant  contacted  her  friend,  Miss  Dorrett  Bowen, 
who  is  also  a  black  woman  of  Jamaican  origin.     The  Complainant  asked  Miss 
Bowen  to  accompany  her  to  look  at  the  apartment  which  was  advertised  as 
vacant.     Because  of  Miss  Bowen' s  previous  experience  in  renting  apartments, 
the  Complainant  wanted  her  advice  on  the  suitability  of  the  apartment  and 
on  any  of  the  terms  which  the  landlord  may  require  of  a  tenant.  Accordingly, 
late  in  the  afternoon  of  Saturday,  July  15,  1972,  the  two  women  attended 
at  the  premises  at  620  Evans  Avenue.  They  were  driven  there  by  Miss  Bowen' s 
boyfriend,  Mr.  Roy  Smith.     He  dropped  the  two  women  off  at  the  entrance  of 
the  apartment,  and  went  to  park  the  car  elsewhere.     He  remained  at  the  car 
and  did  not  enter  the  building  with  the  two  women.  In  the  foyer  of  the 
building,  the  women  located  the  superintendent's  name,  Golas,  on  the  ten- 
ant's callboard,  and  pressed  the  appropriate  buzzer.     Mrs.  Golas  came  to 
the  foyer  door  and  after  ascertaining  that  the  women  were  interested  in 
seeing  an  apartment,  indicated  that  she  would  get  her  husband.     She  left 
them  standing  in  the  foyer  which  is  separated  from  the  lobby  by  a  locked 
glass  door.     After  some  minutes  passed,  her  husband  came  to  the  door  and 
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invitfd  Lhe  woman  into  the;  Lobby. 

Willi  respect  to  the  facts  that  follow,  the  parties  are  in  dis- 
pute and  much  must  turn  upon  findings  of  credibility.     Suffice  it  to  say 
that  throughout  the  evidence  inconsistencies  in  testimony  appear  which 
can  be  resolved  only  by  preferring  the  credibility  of  one  witness  over 
the  other. 

The  Respondent,  Mr.  Golas  indicated  that  he  had  only  one 
apartment:  available  and  that  was  located  on  the  ground  floor.     Miss  Bowen, 
in  her  evidence,  said  that  the  Respondent  questioned  the  Complainant  as 
to  whether  she  was  sure  that  she  could  afford  the  apartment.     Miss  Bowen 
replied  that  perhaps  it  would  be  best  if  he  showed  them  the  apartment 
first.     On  the  way  to  the  apartment,  the  Respondent  pointed  out  where  the 
laundry  and  locker  facilities  and  incinerator  were  located.     There  is  con- 
siderable confusion  among  the  witnesses  as  to  whether  the  women  were 
actually  taken  into  the  laundry  room  or  not,  but  little  turns  on  it.  It 
is  with  respect  to  the  ensuing  conversation  that  serious  conflicts  in  the 
testimony  occur.     The  Complainant  testified  that  on  the  way  to  the  apart- 
ment, she  volunteered  the  information  that  she  worked  as  a  nurse  at  the 
Queensway  Hospital.     Miss  Bowen  confirms  this.     The  Respondent,  however, 
denies  that  the  Complainant  ever  volunteered  her  name  and  that  in  fact, 
she, subsequently ,  adamantly  refused  to  give  it  after  it  was  requested  by 
him.     The  women  were  shown  apartment  No.  3  which  is  located  on  the  street 
level.     Apartment  No.  3,  at  that  time,  was  a  furnished  one-bedroom  apart- 
ment occupied  by  a  tenant  by  the  name  of  Mr.  Bonthorn.     The  Respondent 
testified  that  he  was    under  the  impression  that  Mr.  Bonthorn  was  going 
to  give  up  that  apartment  at  the  end  of  July  and  move  into  apartment  No.  25 
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on  the  third  floor  which  lib  preferred  because  It  has  a  balcony.  Miss 
Cabbi'don  <> ikI  Mi:;)-;  libwen  viewed  Apartment  No.  3  and  expressed  their  pleasure 
with  it.     The  Respondent  said  that  the  apartment  would  not  be  available 
until  August  1,  1972  and  informed  them  that  the  rent  for  the  apartment 
was  $135.00  per  month  unfurnished.     The  parties  left  the  apartment  and 
carried  on  a  further  discussion  in  the  lobby.     Miss  Bowen  inquired  as  to 
whether  any  other  apartment  was  available  because  apartment  No.  3  was  too 
close  in  proximity  to  the  laundry  room.     The  Respondent  said  that  that 
was  the  only  apartment  available.     The  Complainant  and  Miss  Bowen  were 
then  informed  of  the  rules  and  regulations  of  the  building,  i.e.  there 
was  to  be  no  loud  noise  in  the  evening,  no  pets  in  the  building,  and  no 
visitors  after  10:30  p.m. 

The  rental  details  were  then  discussed  but  each  of  the  three 
parties  to  that  conversation  recalls  it  differently. 

The  Complainant's  version  is  as  follows:     She  offered  to  rent 
Apartment  No.  3  and  said  that  she  would  leave  a  deposit  of  $50.00.  The 
Respondent,  however,  insisted  upon  a  deposit  of  at  least  $70.00.  The 
Complainant  was  reluctant  to  augment  her  original  offer  because  she  knew 
that  the  deposit  was  non-refundable  if  she  did  not  in  fact  take  the  apart- 
ment.    A  further  term  that  Mr.  Golas  mentioned  was  that  in  August,  when 
the  Complainant  moved  in,  she  would  be  obliged  to  pay  the  first  and  the 
last  months'  rent.     The  Complainant  maintained  that  she  could  not  leave 
more  than  $50.00,  whereupon  the  Respondent  said  words  to  the  effect  that 
he  had  dealt  with  "you  people  before",  and  you  are  pretty  noisy.     In  reply, 
the  Complainant  said,  "We  are  not  all  the  same,"    Sometime  during  this  con- 
versation, the  Respondent  requested  of  the  Complainant  the  name  and  telephone 
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number  of  her  employer  but  she  declined  to  provide  this  information.  The 
Respondent  suggested  that  they  may  be  more  fortunate  if  they  tried  the 
next  apartment  building. 

Miss  Buwen's  version  of  the  conversation  in  the  lobby  was  some- 
what different,  and  clothed  in  greater  detail.     She  stated  that  there 
was  a  discussion  with  respect  to  the  rules  of  conduct  by  which  tenants 
were  to  regulate  themselves.     The  Respondent  then  dictated  what  financial 
arrangements  were  to  be  made.     He  indicated  that  the  Complainant  had  to 
leave  the  first  and  last  months'  rent  in  advance,  which  amounted  to  a 
total  of  $270.00.     Moreover,  he  wanted  that  money  forthwith  and  in  cash. 
Miss  Bowen  retorted  that  that  demand  was  ridiculous  because  no  one  can 
be  expected  to  have  that  kind  of  money  on  their  person.     Mr.  Golas'  reply 
was,  "That's  how  it  is."    The  Complainant  nevertheless  offered  to  give 
the  landlord  a  cheque  for  $50.00  as  a  deposit.     That  was  not  acceptable 
to  the  Respondent.     He  then  asked  for  the  name  and  telephone  number  of  the 
Complainant's  employer.     The  Complainant  indicated  that  she  had  already 
told  him  that  she  worked  for  the  Queensway  Hospital.    Miss  Bowen  interjected 
and  advised  her  not  to  answer  any  further  questions  relating  to  employment 
because  his  demand  for  $270.00  made  it  apparent  that  he  did  not  intend  to 
rent  the  apartment  to  her.     When  the  two  women  were  about  to  leave  the 
premises,  the  Complainant  said  that  she  really  liked  the  apartment  and 
maybe  she  would  go  and  get  the  money  as  requested,  whereupon  the  Respondent 
indicated  that  that  would  be  futile.    He  gave  no  rational  reason  why  he 
still  would  not  be  willing  to  rent  the  apartment  to  the  Complainant  even 
if  the  woman  could  later  produce  the  required  funds.     His  only  comment  was: 
"I  have  had  dealings  with  you  people  before.    You  shop  around  -  Woolworths 
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and  Eaton's  -  you  never  make  your  minds  up.     Don't  bother  coming  back." 
Miss  Bowen  asked  for  the  name  and  telephone  number  of  the  manager  of  the 
apartment  building  but  no  direct  answer  was  given.     The  Respondent's 
parting  statement  was  that  they  may  try  looking  for  a  vacancy  at  the 
apartment  building  next  door.     The  Complainant  and  Miss  Bowen  then  went 
to  that  apartment  building,  but  could  not  find  the  superintendent,  and 
accordingly  drove  away. 

A  third  version  is  given  by  the  Respondent:     The  women  asked 
him  what  was  necessary  to  rent  the  apartment.     He  indicated  that  they  should 
pay  the  first  and  last  months'  rent  in  advance.     The  Complainant  indicated 
that  she  was  unable  to  do  so,  and  he  then  asked  how  much  she  would  like  to 
pay.     Her  offer  was  $20.00.     He  did  not  reply  to  that  and  went  upstairs 
and  brought  back  his  receipt  book  and  then  said  that  he  could  not  accept 
$20.00  as  a  deposit  for  holding  the  apartment  for  the  rest  of  July.  He 
said  he  also  required  the  first  and  last  months'  rent.     He  was  prepared, 
however,   to  accept  the  $20.00  if  some  assurance  was  given  to  him  that  in- 
stalment   payments  for  the  first  month's  rent  would  be  made.     He  was  further 
prepared  to  take  instalments    of  the  last  month's  rent  over  a  period  of 
time  once  the  Complainant  assumed  occupancy.     The  Respondent  inquired 
whether  the  Complainant  worked  in  the  vicinity,  and  her  response  was  that 
it  was  not  any  of  his  business  where  she  worked.     In  addition,  he  received 
the  same  negative  reply  when  he  asked  her  for  her  name.     She  insisted  that 
she  was  not  going  to  pay  more  than  $20.00  and  she  reiterated  that  she 
neither  intended  to  give  him  her  name  nor  the  name  of  her  employer.  They 
were  visibly  angered  and  made  various  facial  grimaces.     Mr.  Golas  became 
frightened  because  at  this  point,  the  women  were  joined  by  a  black  male, 
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presumably  Mr.  Smith.     The  Respondent's  fear  was  compounded  because  he 

had  been  earlier  informed  by  his  wife  that  she  had  observed  the  Complainant 

produce  a  plastic  bottle  of  pills  which  she  took  to  be  drugs. 

The  Mr.  Bodi  -  Golas  Episode. 

The  next  day,  the  Complainant,  still  desperate  for  an  apartment, 
and  upset  over  the  incident  of  the  previous  day,  attempted  to  contact  her 
friend,  Mrs.  Sharon  Bodi  who  is  also  employed  as  a  nurse  at  the  Queensway 
Hospital.    When  the  Complainant  called  the  Bodi  residence,  she  spoke  to 
Sharon  Bodi's  husband,  Les  Bodi,  who  agreed  to  try  to  do  something  to  assist 
her  in  obtaining  accommodation  at  the  West  End  Apartments.     It  should  be 
noted  that  Mr.  Bodi  is  white  and  Mrs.  Bodi  is  black.     The  Bodis  had  some 
difficulty  securing  accommodation  in  Tillsonburg,  Ontario  a  few  years  ago 
because  of  Mrs.  Bodi's  colour.    At  that  time,  they  lodged  a  complaint  with 
the  Human  Rights  Commission,  and  the  Commission  was  successful  in  effect- 
ing a  settlement  between  the  parties.     Accordingly,  the  Bodis  were 
familiar  with  the  problem  of  discrimination  and  when  Mr.  Bodi  learned  of 
Miss  Gabbidon's  problem,  he  was  willing  to  try  to  uncover  the  reasons  for 
the  Respondent  denying  her  accommodation.     He  then  drove  the  Complainant 
back  to  the  West  End  Apartments.     She  remained  in  the  car  while  Mr.  Bodi 
went  in  under  the  pretence  of  attempting  to  rent  an  apartment  for  himself 
and  his  wife.     Mr.  Bodi  sought  out  the  Respondent  and  inquired  whether  he 
had  an  apartment  available.     The  Respondent  replied  that  he  had. 

Once  again »  the  testimony  relating  to  the  ensuing  conversation 
between  the  two  gentlemen  is  in  conflict.     For  the  time  being,  it  is  ap- 
propriate to  set  out  the  two  versions  of  what  occurred. 

First,  Mr.  Bodi's  account:     He  stated  that  the  Respondent  wanted 
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to  oliow  him  i  wo  apar  Linen  I: i: ,  but  one  in  particular.     The  Respondent  escorted 
him  to  an  apartment  located  on  an  upper  floor.     Mr.   Bodi  remarked  that  it 
met  with  his  approval.     He  was  told  that  it  was  available  beginning  August 
1st.     Mr.  Bodi  said  that  he  wanted  an  opportunity  to  show  the  apartment  to 
his  wife  and  the  Respondent  agreed.     When  asked,  Mr.  Bodi  informed  the 
Respondent  where  he  worked.  Mr.  Bodi  then  asked  whether  a  deposit  was  ne- 
cessary and  he  received  a  negative  reply.     It  was  agreed  that  the  matter 
would  be  finalized  when  Mr.  Bodi  returned  with  his  wife.     The  Respondent 
wanted  to  show  Mr.  Bodi  another  apartment  on  a  lower  floor  which  was  still 
occupied.     When  they  got  to  the  door  of  that  apartment,  Mr.  Bodi  indicated 
that  the  upper  apartment  would  suit  him  quite  well,  and  accordingly,  he 
did  not  go  into  the  other  apartment  but  departed  to  get  his  wife. 

The  Respondent  places  the  events  in  a  different  sequence.  He 
says  that  he  instructed  his  wife  to  take  Mr.  Bodi  to  Apartment  No.  3.  When 
Mrs.  Golas  and  Mr.  Bodi  attended  at  Apartment  No.  3,  the  tenant*  Mr. 
Bonthorn, said  that  he  had  changed  his  mind  and  that  he  wanted  to  stay  on 
in  his  present  accommodation  and  no  longer  wished  to  move  to  Apartment  No. 
25.     Upon  learning  this,  the  Respondent  then  told  Mr.  Bodi  that  Apartment 
No.  25  was  available  and  accordingly  showed  it  to  him.    Mr.  Bodi  found 
Apartment  25  acceptable.     The  Respondent  told  him  to  bring  back  his  wife 
to  see  the  apartment.     The  Respondent  testified  that  he  was  prepared  to 
rent  Apartment  No.  25  to  Mr.  &  Mrs.  Bodi  on  the  basis  of  his  impressions 
of  Mr.  Bodi  as  a  prospective  tenant. 

The  Mrs.   Bodi  -  Golas  Episode 

Mr.  Bodi,  along  with  the  Complainant  met  Mrs.  Bodi  when  she  com- 
pleted   her  shift  at  the  hospital.     She  was  briefed  on  the  facts  in  the  car 
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en  route  to  the  West  End  Apartments.     She  was  informed  that  the  Respondent 
had  rented  an  apartment  to  Mr.  Bodi  but  they  wanted  to  test  the  Respondent 
to  determine  if  he  would  still  be  willing  to  lease  the  apartment  once  he 
discovered  that  Mrs.  Bodi  was  black.     They  felt  that  if  he  refused,  then 
that  would  constitute  effective  evidence  for  the  Human  Rights  Commission. 
Mr.   &  Mrs.  Bodi's  previous  experience  in  Tillsonburg  had  stood  them  in  good 
stead.     Mr.  and  Mrs.  Bodi  entered  the  building  without  the  Complainant  and 
met  the  Respondent  in  the  lobby.     Mr.  Bodi  introduced  his  wife  to  the 
Respondent.    Not  convinced,  the  Respondent  repeatedly  inquired  whether 
they  were  in  fact  married.     Mr.  Bodi  even  went  so  far  as  to  produce  evi- 
dence of  their  marital  status.     Mr.  Bodi  did  not  participate  further  in 
the  dialogue. 

A  discussion  between  Mrs.  Bodi  and  the  Respondent  about  the 
apartment  then  ensued.  Of  this  conversation,  too,  conflicting  stories 
were  given. 

Mrs.  Bodi  testified  as  follows:     She  asked  about  the  apartment 
that  her  husband  had  liked  so  much  and  said  she  would  like  to  see  it.  The 
Respondent  answered  that  she  could  not  because  he  was  now  uncertain  that 
the  tenants  presently  residing  in  Apartment  No.  25  would  be  leaving.  Although 
he  did  not  expressly  state  that  he  would  not  rent  to  the  Bodis,  his  in- 
tention not  to  was  manifest.     In  the  course  of  the  dialogue,  an  attempt 
to  test  the  Respondent's  reaction  to  the  fact  that  they  were  acquainted 
with  the  Complainant  was  made.     Mrs.  Bodi  commented  to  her  husband  that 
the  apartment  would  be  just  right  for  Miss  Gabbidon.     The  Respondent  ex- 
claimed that  she  had  been  rude,  and  that  was  the  cause  of  her  misfortune. 
In  a  frank  and  candid  moment,  Mrs.  Bodi  expressed  her  concern  that  the 
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Respondent  was  discriminating  against  Blacks  and  attempted  to  show  him  how 
irrational  that  was.     Upon  realizing  that  her  words  were  falling  upon  deaf 
ears,  she  unsuccessfully  requested  the  name  and  telephone  number  of  the 
owner  of  the  building. 

The  Respondent  claims  his  conduct  with  Mrs.  Bodi  was  beyond  re- 
proach.    He  testified  that  she  made  no  attempt  to  mask  her  purpose  in  coming 
to  see  him.     She  said  that  she  was  seeking  an  apartment  not  for  herself, 
but  for  the  Complainant.     She  stated  that  they  worked  together  as  nurses 
and  that  she  could  vouchsafe  for  the  Complainant's  character.     Mr.  Golas 
was  in  his  words,  "divided  about  what  to  do."    He  left  the  Bodis '  presence 
and  went  to  talk  the  matter  over  with  his  wife.     Three  or  four  minutes 
later,  the  Respondent  returned  to  the  lobby  and  expressed  his  apologies 
but  indicated  he  could  not  rent  to  the  Complainant  because  of  her  insolence. 
He  feared  that  having  the  Complainant  as  a  tenant  would  create  serious 
problems.     He  doubted  her  ability  to  pay  the  rent  and  he  possessed  some 
irrational  fear  that  a  number  of  persons  would  move  in  with  the  Complainant. 

The  Lee  -  Golas  Episode 

A  final  test  of  the  Respondent's  motives  was  the  arrival  of  Mrs. 
Rita  Lee,  a  white  woman,  at  620  Evans  Avenue  later  that  day.     The  Bodis, 
after  leaving  the  Respondent,  recruited  Mrs.  Lee,  their  babysitter,  to  de- 
termine whether  the  Respondent  would  rent  the  same  premises  to  a  white 
woman.     She  was  given  her  instructions  and  was  equipped  with  a  cheque  for 
$50.00  bearing  the  name  of  Mrs.  Sharon  Bodi  as  payor  and  made  payable  to 
the  West  End  Apartments.     The  sum  of  $50.00  was  inserted  by  Mrs.  Bodi 
because  the  Complainant  had  previously  indicated  that  she  had  unsuccessfully 
made  an  offer  of  a  $50.00  deposit.     The  Bodis  and  the  Complainant  waited 
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in  a  nearby  restaurant  while  Mrs.  Lee  went  to  engage  the  Respondent.  She 
was  shown  Apartment  No.  25  by  Mrs.  Golas  which  was  to  be  available  August 
1st  and  Mrs.  Lee  displayed  suitable  pleasure.     Mrs.  Lee  then  met  the 
Respondent  and  told  him  that  she  was  interested  and  that  she  would  like 
to  bring  her  husband  back.     She  then  produced  the  $50.00  cheque.  The 
Respondent  took  exception  to  the  payee's  name  for  he  claimed  that  it  should 
have  been  made  payable  to  him  personally.     He  said  that  until  a  new  and 
proper  cheque  was  issued,  he  would  hold  on  to  the  one  given  to  him  by 
Mrs.  Lee.     She  then  left  and  met  with  her  friends  in  the  restaurant. 

Had  There  Been  Racial  Discrimination? 

The  Respondent's  position  at  the  hearing  was  that  the  Complainant 
was  denied  accommodation  because  she  had  been  rude,  abusive  and  unwilling 
to  answer  the  most  basic  questions  of  name  and  employment  -  information 
without  which  no  reasonable  landlord  would  rent.     It  had  nothing  to  do  with 
the  Complainant's  race  or  colour.     In  further  proof  that  this  was  not  an 
act  of  discrimination,  evidence  was  led  that  the  Respondent  had  let  and 
is  leasing  to  a  host  of  other  non-white  minority  groups  -  Philippinos, 
Chinese  and  East  Indians. 

Whether  the  evidence  substantiates  the  Commission  or  Respondent's 
position  requires  further  scrutiny.     Findings  of  credibility  must  now  be 
made . 

The  Respondent  says  that  the  Complainant  refused  to  divulge  her 
name.     The  Complainant  and  Miss  Bowen  say  that  that  is  nonsense.     I  am  in- 
clined to  agree  with  them  for  it  is  incredible  to  think  that  a  woman  seek- 
ing an  apartment  would  not  disclose  her  name.     Why  would  a  woman  who  was 
desirous  of  renting  an  apartment  refuse  to  give  her  name?    Without  that 
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piece  of  information,  no  lease  could  possibly  be  entered  into.  Altbough 
somewhat  defensive  in  the  giving  of  her  evidence,  the  Complainant  did 
not  strike  mc  as  a  witness  who  would  maliciously  embark  upon  a  programme 
of  harrassing  landlords-.     She  was  earnestly  seeking  accommodation  and  in 
order  to  obtain  such,  it  would  be  obvious  to  her  that  she  must,  at  the 
very  least,  reveal  her  identity.     It  is  difficult  to  imagine  that  the 
Complainant  would  or  could  enlist  the  services  of  three  other  persons, 
if  she  had  steadfastly  refused  to  divulge  her  name.     Furthermore,  it  is 
surprising  that  the  Respondent,  in  an  interview  on  July  21,  1972  with  Mr. 
C.  Michael  Walker,  a  Human  Rights  Of ficer, neglected  to  inform  him  of  this 
important  fact  when  he  was  detailing  the  difficulties  that  he  had  en- 
countered with  the  Complainant.     Such  alleged  behaviour  on  the  part  of 
Miss  Gabbidon  is  inconsistent  with  the  facts  and  common  sense. 

The  second  aspect  of  the  Complainant's  rudeness  is  said  to  be 
her  refusal  to  give  the  name  and  phone  number  of  her  employer.     It  is 
admitted  by  both  the  Complainant  and  Miss  Bowen  that  the  former,  under 
the  advice  of  the  latter,  declined  to  give  specific  information  about 
her  employment.     That  is,  the  name  of  the  Head  Director  of  Nursing,  the 
Complainant's  immediate  supervisor,  was  not  given.     The  explanation  for 
this  was  that  they  had  earlier  made  it  abundantly  clear  to  the  Respondent 
that  the  Complainant  worked  as  a  nurse  at  the  Queensway  Hospital.  In 
light  of  the  Respondent's  obduracy,  they  felt  it  was  futile  in  revealing 
any  more  personal  information  about  the  Complainant.     I  find  that  the 
Complainant  had  indicated  to  the  Respondent  generally  what  the  nature 
of  her  job  was  and  where  she  worked.     That  was  confirmed  by  both  the 
Complainant  and  Miss  Bowen  in  their  testimony.     Moreover,  the  Respondent, 
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himself,  conceded  this  fact  when  he  spoke  Lo  Mr.  Walker  approximately  one 
week  after  the  ineident. 

The  inahility  or  the  refusal  of  the  Complainant  to  comply  with 
the  financial  terms  set  out  by  the  Respondent  constitutes  the  last 
objective  manifestation  of  the  Complainant's  alleged  misbehaviour.  The 
Respondent  said  he  was  quite  reasonable  in  his  demands .     He  claimed  that 
his  practice  was  to  receive  the  first  and  last  months'  rent  prior  to  the 
tenant  assuming  occupancy.     That,  however,  he  said,  was  not  a  hard  and 
fast  rule.     He  was  prepared  to  be  flexible  in  situations  where  the  pros- 
pective tenant  could  not  economically  afford  a  lump  sum  pay  out,  in  which 
case  terms  of  instalment  payments  over  a  period  of  time  could  be  arranged. 
He  was,  he  testified,  willing  to  extend  this  arrangement  to  the  Complainant 
but  her  rudeness  and  her  insistence  upon  a  payment  of  only  a  $20.00  deposit 
precluded  it.     The  divergent  testimony  of  the  participants  to  this  discus- 
sion has  already  been  set  out  earlier  and  my  resolution  of  the  conflict  in 
the  evidence  follows.     Of  the  three  witnesses,  I  prefer  the  evidence  of 
Miss  Bowen  in  this  respect.     She  appeared  to  me  to  be  honest,  forthright 
and  accurate  and  precise  in  her  reflection  of  the  events  that  transpired. 
Moreover,  Miss  Bowen 's  role  was  specifically  to  oversee  the  terms  of  rent 
and  deposit  and  other  ancillary  matters  and  consequently  her  attention  was 
acutely  drawn  to  this  part  of  the  conversation.     She  said  that  the  Responden 
was  belligerently  and  unreasonably  insisting  upon  payment  in  advance  in 
cash  of  the  first  and  last  months'  rent.     That  impressed  her  to  be  incon- 
gruous with  her  own  previous  experience  which  had  been  the  payment  of  only 
a  small  deposit  along  with  the  last  month's  rent  to  hold  an  apartment;  if 
the  apartment  was  not  taken,  the  last  month's  rent  was  to  be  returned.  It 


should  be  added  that  the  Respondent's  demand  may  be  in  contravention  of 
s.84  of  the  Landlord  and  Tenant  Act.     Although  the  Complainant  recalls 
this  conversation  differently  and  testified  that  the  Respondent  was  de- 
manding a  $70.00  deposit  at  that  moment  and  that  the  first  and  last  months 
rent  be  paid  on  August  1st,  I  think  it  probable  that  she  misinterpreted 
the  Respondent.     I  believe  the  figure  $70.00  was,  in  reality,  her  incor- 
rect perception  of  the  Respondent's  immediate  demand  for  $270.00  repre- 
senting the  combined  sum  of  the  first  and  last  months'  rent.     I  accept 
Miss  Bowen's  memory  of  this  incident  in  preference  to  the  Complainant's 
whom  I  believe  to  have  made  an  honest  error  on  this  point. 

The  Respondent's  interpretation  of  these  events  must  be  re- 
jected I  feel,  for  a  number  of  reasons.     When  Mr.  Walker  was  inquiring 
into  the  situation,  the  Respondent  said  that  it  was  his  custom  to  hold 
an  apartment  for  a  prospective  tenant  only  if  the  first  and  last  months' 
rent  were  paid  in  its  entirety.     Only  subsequently,  after  he  was  informed 
that  Mr.  Walker  intended  to  speak  to  his  other  tenants  to  verify  his 
practice,  did  he  reveal  that  he  is  not  always  dogmatic  with  respect  to 
this  requirement  and  that  normally  he  would  bend  this      rule    but  the 
Complainant  did  not  warrant  such  treatment.  Moreover,  the  Respondent, 

at  his  first  meeting  with    Mr.     Walker,  made  no  mention  of  the  fact  that 
the  Complainant  was  persistent  in  her  offer  of  a      deposit  with  a 
$20.00  ceiling.     Since  this  was  a      bone  which  evidently  stuck  pain- 
fully in  the  Respondent's  craw  and    was  one  of  the  material  reasons 
for  turning  the  Complainant  away,  it  is  extraordinary  that  he  would  not 
emphasize  this  fact  to  Mr.  Walker.     It  is  curious  too,  in  this  respect  to 
observe  that  in  agreeing  to  rent  accommodation  to  both  Mr.  Bodi  and  Mrs. 
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Leo,  no  similar  demand  for  prepayment  of  two  months'  rent  was  made  by  the 
Respondent.     In  the  case  of  Mrs.  Lee,  the  Respondent  accepted  a  $50.00 
cheque  as  a  deposit,  taking  issue  not  with  the  amount  tendered  but  that 
the  payee  was  a  misnomer.     The  Respondent  was  willing  to  hold  Apartment 
No.  25  for  these  two  white  persons  without  any  further  financial  commit- 
ment on  their  part.     I  think,  therefore,  that  it  was  only  of  the  Complainant 
that  the  Respondent  made  the  unusual  request  of  payment  of  both  the  first 
and  last  months'  rent  in  advance  of  occupancy,  and  that  it  had  not  been 
his  previous  custom.     Consequently,  it  is  my  conclusion  that  the  Respondent, 
in  fact,  demanded  of  the  Complainant  prepayment  of  $270.00  representing 
the  first  and  last  months'  rent  forthwith  and  in  cash.     It  goes  without 
saying  that  such  a  request  is  outrageous. 

The  Respondent's  explanation  that  he  refused  to  let  to  the 
Complainant  because  of  her  rudeness  is  also  suspect  when  one  considers  his 
reasons  for  turning  away  Mr.  and  Mrs.  Bodi.     It  will  be  remembered  that 
the  Respondent  upon  meeting  alone  with  Mr.  Bodi  was  prepared  to  rent  to 
him  and  his  wife,  but  when  Mr.  Bodi  returned  with  his  wife,  the  Respondent's 
attitude  changed.    He  did  not  show  Apartment  No.  25,  nor  any  other  apart- 
ment to  the  Bodis  and  gave  only  the  hollow  excuse  that  he  now  was  uncertain 
whether  Mr.  &  Mrs  Rodrigues  who  at  the  time  occupied  suite  No.  25  were  in 
fact  vacating  at  the  end  of  July.     It  is  strange  that  no  similar  doubt 
was  raised  when  he  discussed  the  rental  of  Apartment  No.  25  earlier  with 
Mr.  Bodi  alone  and  subsequently  with  Mrs.  Lee  and  indicated  to  them  that 
the  premises  would  be  available  on  the  first  day  of  August.  Moreover, 
when  Mr.  Walker  met  with  the  Rodrigues'in  Apartment  No.  25  on  July  21,  1972, 
he  observed  packing  cartons  and  they  said  that  there  was  no  uncertainty 
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about  their  departure  at  the  close  of  that  month.     Then  why  did  the 
Respondent  become  reluctant  to  rent  Apartment  No.   25  when  Mrs.  Bodi  appeared 
in  person?    He  told  Mr.  Walker  that  she,  like  the  Complainant,  had  acted 
in  a  rude  and  abusive  fashion.     In  his  testimony,  however,  before  the 
Board  of  Inquiry,   the  Respondent  conceded  that  Mrs.  Bodi  had  been  "nice 
and  gentle"  in  her  demeanour.     It  was  then  suggested  by  the  Respondent 
that  he  meant  that  he  made  no  offer  of  rental  to  Mrs.  Bodi  because  she 
had  made  it  clear  at  the  outset  that  she  was  there  on  behalf  of  the 
Complainant  and  was  not  seeking  accommodation  for  herself.     Mrs.  Bodi's 
evidence  on  this  point  stands  in  direct  conflict.     She  testified  that  she 
first  played  the  role  of  a  prospective  tenant  desiring  accommodation  for 
herself  and  her  husband  and  requested  a  view  of  the  apartment  for  that  pur- 
pose; it  was  only  later  that  she  revealed  that  she  was  an  acquaintance  of 
the  Complainant  and  made  a  concerted  effort  to  secure  the  apartment  for 
her.     I  find  the  evidence  of  Mrs.  Bodi  on  this  question  to  be  credible  and 
indicative  of  the  true  state  of  events.     Because  of  her  past  experience  in 
such  matters,  she  attended  at  the  Respondent's  building  with  the  objective 
of  gathering  evidence  of  discrimination  and  in  pursuit  of  that  goal,  it  is 
likely  that  she  would  first  attempt  to  determine  whether  the  landlord 
would  rent  to  her  upon  learning  of  her  race  and  colour.     I  find,  too,  that 
Mrs.  Bodi  is  a  calm,  unexcitable,  individual  even  in  the  face  of  otherwise 
disconcerting  circumstances.     I  believe  that  her  conduct  with  the  Respondent 
was  without  emotion  and  that  she  sincerely  attempted  to  articulate  and 
reason  away  any  impediment  to  the  Complainant  becoming  a  tenant.     She  ex- 
hibited the  same  qualities  on  the  witness  stand  and  thus  I  accept  her  ver- 
sion of  the  facts  as  accurate. 
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So,  we  are  left  with  this.     The  Respondent  held  out  as  available 
Apartment  No.   2  5  to  Mr.   Bodi  and  Mrs.   Lee  but  demurred  when  Mrs.  Bodi 
arrived  on  the  scene.     I  am  inclined  to  conclude  that  the  Respondent  dis- 
criminated agains1'  Mrs.  Bodi  for  I  find  his  rationalization  of  the  events 
to  be  unacceptable.     Although  the  question  of  whether  Mrs.   Bodi  was  a 
victim  of  discrimination  is  not  directly  in  issue  in  the  proceeding,  it 
does  cast  some  light  on  the  Respondent's  motives  in  dealing  with  the 
Complainant . 

Some  explanation  should  be  given  as  to  why  Apartment  No.  25  was 
exhibited  to  the  two  white  individuals  who  applied  for  tenancy,  and  yet 
Apartment  No.  3,  a  ground  level  suite,  was  held  out  to  the  Complainant  as 
the  only  available  vacancy.     The  reasons  forthcoming  from  the  Respondent 
were  not  shaken  in  cross  examination  although  there  is  some  conflict  with 
Mr.  Bodi's  testimony.     The  Respondent  said  that  until  Mr.  Bodi's  visit,  he 
thought  that  Apartment  No.  3  would  be  vacant  at  the  end  of  July  as  the 
present  tenant,  Mr.  Bonthorn,  desired  an  apartment  with  a  balcony  and, 
accordingly,  intended  to  move  from  Apartment  No.  3  into  Apartment  No.  25 
which  was  to  become  coincidentally  vacant.     Mr.  Bodi    was  accordingly 
taken  to  view  Apartment  No.  3  at  which  time  Mr.  Bonthorn,  who  was  in  the 
apartment,  indicated  a  change  of  intention,  that  he  wished  to  remain  in  his 
present  quarters,  that  he  no  longer  cared  to  occupy  Apartment  No.  25  for 
the  cryptic  reason  that  he  was  going  away  and  therefore  could  not  move  at 
the  end  of  July.     Faced  with  that,  the  Respondent  then  took  Mr.  Bodi  to 
look  at  Apartment  No.  25  which  would  now  be  available.     Mr.  Bodi,  however,  plac 
the  sequence  in  a  different  order.     He  testified  that  the  Respondent  wanted 
to  show  him  two  apartments.     The. Respondent  ushered  him  into  Apartment  No. 
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2'j  first  and  Mr.   Bodi  expressed  his  delight  with  it.     He  was  then  taken 
to  an  occupied  apartment  on  a  lower  floor  but  before  he  entered,  he  indi- 
cated that  No.  25  was  quite  acceptable.     The  inference  that  is  urged  to 
be  drawn  from  Mr.  Bodi's  evidence  is  that  the  Respondent  deliberately  re- 
frained from  showing  the  Complainant  Apartment  No.  25  which  was  available 
at  all  material  times.     Although  I  believe  Mr.  Bodi  to  be  sincere,  I  do 
not  find  his  recollection  of  the  chronology  of  events  to  be  trustworthy. 
He  is  an  individual  who  is  excitable  and,  unlike  his  wife,  was  upset  with 
the  course  of  events  at  the  time.     Therefore,  I  would  have  to  question 
the  reliability  of  the  order  in  which  he  places  the  events  in  the  presence 
of  contradictory  facts.     I  thus  attribute  no  value  to  implication  by  the 
Commission  that  the  Respondent  perpetrated  a  deception  on  the  Complainant 
by  informing  her  that  no  apartment  other  than  No.  3  was  available. 

Absent  proof  of  this  last  point,  sufficient  credible  evidence 
was  nevertheless  led  to  establish  that  on  balance,  the  Respondent  refused 
accommodation  to  the  Complainant  for  no  rational  reason.     As  already  de- 
monstrated, I  find  the  Respondent's  justification  for  so  doing  to  be  com- 
pletely vacuous.     The  Respondent  insisted  that  he  is  a  fair-minded  and 
reasonable  person  and  yet  even  after  Mrs.  Bodi  spoke  highly  of  the  Complainant' 
character  and  responsible  nature,  he  was  adamant  that  her  former  misconduct 
made  it  impossible  to  reconsider  his  earlier  decision.    Moreover,  I  be- 
lieve Miss  Bowen  when  she  testified  that  the  Respondent  said  he  would  not 
budge  from  his  decision  even  if  the  Complainant  obtained  the  necessary  funds 
in  cash  later  in  the  day.     What  could  possibly  account  for  this  recalcitrance 
other  than  discrimination  against  Miss  Gabbidon  because  of  her  race  and 
colour? 
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[ionic  t  <>  i  lie  )v>. iid  .Hid  which,  iit   I  Irst  blush,  appeared  inconsistent  with 
the  allegation  of  racial  discrimination,  was  the  Respondent's  obvious 
willingness  to  rent  his  apartment  suites  to  other  non-white  minority  groups. 
The  evidence  is  uncontradicted  that  a  number  of  Asiatics  occupied  suites 
in  the  Respondent's  building  both  before  and  after  the.  incident  with  Miss 
Gabbidon.     Significantly,  however,  no  member  of  the  black  race  or  of 
Negro  origin  had  been  a  tenant.     It  is  particularly  important,  in  this 
respect,   to  note  the  shifting  position  taken  by  the  Respondent.     On  the 
stand,  under  questioning  by  the  Board,  he  admitted  that  prior  to  the 
material  weekend  in  July  of  1972,  he  never  rented  to  any  black  person 
simply  because  he  neither  had  the  occasion  nor  the  opportunity  to  do  so. 
Later  in  his  testimony,  he  specifically  indicated  that  he  knew  the  dif- 
ference between  Blacks  and  Asiatics.     Yet,  when  Mr.  Walker  was  investiga- 
ting the  facts,  the  Respondent  claimed  that  he  was  in  the  habit  of  renting 
to  Blacks  and  described  by  name  a  number  of  his  tenants  as  being  black. 
They  were  not  so  in  fact.     They  were  all  of  Asiatic  origin.     Even  though 
the  Respondent  could  distinguish  in  his  own  mind  the  differences  between 
the  two  groups,  his  description  of  his  tenants  to  Mr.  Walker  was  given  as 
black  rather  than  truthfully  as  East  Indian  or  Chinese,  as  the  case,  may 
be.     Furthermore,  in  his  testimony,  the  Respondent  vacillated.     At  one 
point,  he  said  he  could  not  distinguish  gradation  of  colour  among  people 
of  various  descents  but  it  became  apparent  in  other  parts  of  his  testimony 
that  he  could  distinguish  not  only  between  Negroes  and  Asiatics  but  between 
American  Negroes  and  Caribbean  Negroes. 

That  brings  us  to  the  crucial  question  in  this  matter.     Is  it 


c 


< 


-  20  - 

reasonable  to  believe  that  a  man  who  displays  no  racial  discrimination 
against  various  non-white  Asiatic  minority  groups  and  who  in  fact  has 
welcomed  and  lived  in  harmony  with  such  individuals  and  who  is  spoken  of 
in  glowing  terms  by  these  tenants,  did  actually  refuse  an  apartment  to 
the  Complainant  because  of  her  race  and  colour?    I  think  he  did.  It 
stems  from  his  delusional  and  bizarre  concept  of  the  typical  American 
Negro,  conceived  out  of  ignorance  and  fostered  by  his  own  interpretation 
of  the  race  riots  of  recent  years  in  the  United  States.     This  is  re- 
vealed in  tlie  following  way.     As  the  Complainant,  Miss  Bowen,  and  Mrs,  Bodi 
began  their  testimony,   the  Respondent  exclaimed  that  they  were  not  the 
persons  who  tried  to  rent  an  apartment  from  him.     Under  cross-examination, 
the  Respondent  said  that  all  three  women  looked  much  darker  in  July  of 
1972  than  they  did  in  the  witness  box  and  that  the  Complainant  appeared 
as  a  larger  individual  back  in  July  of  1972,  and  that  is  why  he  questioned 
their  identity  at  the  hearing.     The  Respondent  thought,  at  the  time,  that 
they  were  American  Negroes  for  he  perceived  them  to  be  darker  and  of 
greater  body  size  than  Caribbean  Negroes.     In  his  mind,  the  Respondent 
possessed  a  peculiar  stereotype,  in  the  prejorative  sense  of  the  word, 
of  American  Negroes.     This  corporeal  misconception  led  to  other  distortions 
in  the  Respondent's  assessment  of  the  Complainant  and  her  companions  which 
frightened  him.     For  example,  he  said  that  the  Complainant  and  Miss  Bowen 
made  menacing  grimaces  and  gestures  as  they  were  about  to  leave  the 
building  and  that  concerned  him.     The  women  deny  this.     Moreover,  in  his 
conversation  with  Mr.  Walker,  the  Respondent  exaggerated  the  number  of 
friends  accompanying  the  Complainant  and  Miss  Bowen.     He  said  that  the 
women  were  joined  in  the  lobby  by  five  other  black  persons.     The  evidence 
however,  clearly  shows  that  only  Mr.  Smith  appeared  momentarily  at  the  lobby 


door.     The  Respondent  also  erroneously  thought  that  the  women  were  drug 
users.     This  belief  originated  with  the  Respondent's  wife  who  informed 
him  that  she  had  observed  the  Complainant  produce  a  plastic  bottle  of 
pills  and  display  them  to  Miss  Bowen.     At  the  hearing,   the  Complainant 
produced  the  bottle  in  question  which  was  opaque,  brown  in  colour,  and 
contained  a  facial  cosmetic.     Furthermore,  the  Respondent  had  observed 
or  had  been  informed  by  his  wife  that  Mrs.  Lee  met  with  a  number  of 
coloured  persons  across  the  street  from  his  Apartment  building  and  that 
too  was  for  him  a  source  of  fear.     Cumulatively,  therefore,  the  evidence 
demonstrates  an  irrational  bias  against  the  Complainant  because  of  her 
race  and  colour.     The  Respondent  was  not  an  ill-meaning  man.  Discrimina- 
tors rarely  are.     His  reluctance  to  accept  the  Complainant  as  a  tenant 
had  its  genesis,  regrettably,  in  an  abberrant  view  of  an  entire  class  of 
persons.     It  was  discrimination  nonetheless,  and  it  is  to  be  deplored. 

In  other  respects,  the  evidence  reflects  badly  upon  the  Respondent* 
credibility  on  crucial  issues.     For  example,  both  the  Complainant  and 
Miss  Bowen  stated,  and  the  Respondent  denied  forcefully,  that  at  the  end 
of  their  meeting  with  the  Respondent,  he  advised  them  to  inquire  about  a 
vacancy  at  the  Apartment  building  next  door.     I  find  it  difficult  to 
believe  that  both  women  would  have  fabricated  this  minor  fact  and  I  accept 
their  evidence.     Moreover,  it  is  most  telling  that  the  Respondent  was 
evasive  about  revealing  the  name  of  the  owner  or  manager  of  the  building 
when  the  women  requested  it.     If  the  Respondent  had  been  motivated  to 
refuse  accommodation  for  reasons  other  than  the  Complainant's  race  and 
colour,  there  would  have  been  no  reluctance  to  inform  th  em  that  he  was 
the  owner  and  manager.     There  would  have  been  no  necessity  for  avoiding 


this  question. 

In  the  result,  therefore,  the  Board  finds  that  it  has  been  de- 
monstrated on  the  balance  of  probabilities  that  the  Respondent  has  contra- 
vened s. 3(1) (a)  of  the  Ontario  Human  Rights  Code  in  that  he  denied  the  rental 
living  accommodation  to  Miss  Shirley  Gabbidon  because  of  her  race  and  colour. 

The  question  of  redress  remains.     The  Board  has  no  hesitation 
in  ordering  that  the  Respondent  post  the  standard  Human  Rights  Card  in 
the  vestibule  of  his  Apartment  building  near  the  tenants'   call  board. 
Secondly,  the  Respondent  must  give  notice  of  any  vacancy  in  his  Apartment 
building  to  the  Human  Rights  Commission  for  a  period  of  one  year  following 
the  date  of  the  decision.     The  notice  should  be  given  by  mail  or  by  tele- 
phone to  Mr.  George  Brown  at  the  Human  Rights  Commission  within  three  days 
of  learning  that  any  apartment  is  to  become  vacant.     If,  on  the  date  of 
this  decision,  the  Respondent  has  an  existing  vacancy,  he  must  notify  the 
Commission  of  such  vacancy  within  the  next  three  days.     Such  notice  should 
be  given  prior  to  any  public  advertisement  of  the  vacancies.  Furthermore, 
there  should  be  some  measure  of  compensation  paid  by  the  Respondent  to  the 
Complainant  for  the  extra  expense  which  she  has. incurred  by  reason  of  her 
inability  to  rent  the  Respondent's  apartment.     In  assessing  the  reasonable 
out-of-pocket  expenses  in  seeking  alternative  accommodation,  one  must  keep 
in  mind  that  the  complainant  is  duty  bound  to  mitigate  her  loss.     In  the 
circumstances,  I  am  not  convinced  that  the  Complainant  was  as  diligent  as 
she  could  have  been  in  seeking  equivalent  alternative  premises.    After  the 
incident  with  the  Respondent,  she  continued  to  reside  at  her  old  address 
until  October  of  1972  at  which  time  she  rented  a  two  bedroom  apartment  at 
$161.00  per  month  for  three  months.     During  those  months  she  made  no 


serious  attempt  to  sublet  that  apartment  and  to  obtain  smaller  and  cheaper 
quarters  for  herself.     She,  however,  was  successful  in  giving  up  her  apart- 
ment for  a  one-bedroom  apartment  in  the  same  building  in  January  of  1973 
for  which  she  paid  $145.00  per  month.     In  May,  1973,  she  moved  into  a  two- 
bedroom  apartment  in  the  same  building  which  she  presently  shares  with  a 
companion  at  a  monthly  rental  of  $185.00.     I  do  not  think  sufficient  evi- 
dence was  led  to  establish  that  the  Complainant  was  unable  to  find  any 
accommodation  but  a  two  bedroom  apartment.     With  a  little  more  persever- 
ance, she  may  well  have  been  able  to  secure  a  one-bedroom  apartment  in  a 
suitable  location,  or  at  the  very  least,  she  should  have  made  some  attempt 
to  extract  herself  out  of  the  position  of  renting  a  two-bedroom  apartment 
prior  to  January  1973.     I  think,  therefore,  that  a  fair  assessment  of  the 
special  damages  incurred  in  this  respect  is  the  difference  between  the 
rental  price  of  equivalent  accommodation  elsewhere,  which  in  this  case  was 
secured  for  $145.00  per  month,  and  the  rent  of  a  one-bedroom  apartment,  at 
the  Respondent's  building  for  eight  months,  the  period  while  the  Complainant 
resided  alone.     There  was  a  $10.00  rent  differential  per  month  and  accord- 
ingly,  it  is  ordered  that  the  Respondent  pay  the  Complainant  the  sum  of 
$80.00  by  way  of  compensation.     After  October,  1972,  the  Complainant  made 
no  attempt  to  seek  closer  accommodation  to  her  place  of  employment  as  she 
was  quite  content  with  her  new  premises  although  it  was  situate  a  consider- 
able distance  away.     The  Respondent's  apartment  building,  on  the  other  hand, 
was  located  within  walking  distance  of  the  Queensway  Hospital.     I  do  not 
think  this  is  a  case  for  awarding  the  extra  transportation  expense  involved. 
In  any  event,  the  amount  would  be  minimal  and  this  head  of  damage  was  not 
argued  by  Counsel  for  the  Commission. 
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The  more  difficult  question  is  whether  the  Board  lias  jurisdiction 
to  make  an  award  in  the  nature  of  damages  for  the  injury  to  the  Complainant's 
feelings  and  dignity.     It  was  argued  by  counsel  for  the  Commission  that 
the  phrase  contained  in  S.14c(b)   of  the  Human  Rights  Code,  "to  rectify 
any  injury  caused  to  any  person  or  to  make  compensation  therefor"  empowers 
the  Board  to  do  just  that.     Since  the  Legislature  expressly  made  provision 
for  compensation  in  the  latter  part  of  the  phrase,  presumably,  the  first 
part  of  the  phrase  was  intended  to  cover  non-monetary  remedies  such  as 
requiring  the  Respondent  to  write  a  letter  of  apology  to  the  Complainant. 
The  issue  is  whether  the  word  "compensation"  is  sufficiently  broad  as  to 
include  the  type  of  damages  urged  by  counsel. 

It  was  conceded  in  argument  that  the  Board  has  no  jurisdiction 
to  grant  exemplary  damages.     A  brief  word  should  be  said  about  it  never- 
theless.    Although  the  House  of  Lords  in  Rookes  v.  Barnard ,    [1964]  A.C. 
1129  and  recently  in  Cassell  &  Co . ,  Ltd.  v.   Broome,   [1972]   1  All  E.R.  801 
has  severely  limited  the  situations  in  which  exemplary  damages  can  be 
awarded,  Canadian  Courts  have  refused  to  impose  arbitrary  limitations  on 
the  application  of  the  principle  of  exemplary  damages:     McElr oy  v.  Cowper- 
Smith  and  Woodman,    [1967]  S.C.R.   425  at  432;  Gouzenko  v.  Lifolii  et  al, 
[1967]  2  O.R.   262,  aff'd  70  D.L.R.   (2d)  337;  Unrau  v.  Barrowman  et  al 
(1966),  59  D.L.R.   (2d)  168  at  187;  McKinnon  v.  F.  W.  Woolworth  Co.,  Ltd. 
(1968),  70  D.L.R.   (2d)  280;   Fraser  v.  Wilson  et  al  (1969),  6  D.L.R.  (3d) 
351;  Banner  v.  Marwest  Hotel  Co.,  Ltd.,  et  al  (1969),  6  D.L.R.    (3d)  322, 
aff'd  12  D.L.R.    (3d)  646;  Paragon  Ltd. ,  v.  Magna  Ltd.     (1972),  24  D.L.R. 
(3d)  156.     So,  the  remedy  of  exemplary  damages  still  exists  in  Canada  and 
is  not  restricted  to  the  narrow  grounds  set  out  in  the  English  cases. 


This  remedy,  however,   is  punitive  in  nature.     It  focuses  on  the  wrongdoer 
who  lias  wantonly  and  maliciously  offended  the  normal  standards  of  be- 
haviour in  the  community.     Its  purpose  has  been  succinctly  enunciated 
by  Clement,  J. A.    (dissenting  on  another  point)  in  Paragon  Ltd . ,  v.  Magna 
Ltd.   (1972),  24  D.L.R.    (3d)   156  at  167  as  follows: 

The  object  is  variously  described  to  include 
deterrence  tc  other  possible  wrongdoers ,  or 
punishment  for  maliciousness,     or  supra- 
compensatory  recognition  of  unnecessary  humi- 
liation or  other  harm  to  which  the  claimant 
has  been  subjected  by  the  censurable  act.  It 
is  the  reprehensible  conduct  of  the  wrongdoer 
which  attracts  the  principle,  not  the  legal 
category  of  the  wrong  out  of  which  compensa- 
tory damages  arise  and  in  relation  tc  -which 
the  conduct  occurred. 

The  conduct  of  the  Respondent  was  not,  as  indicated,  bred  out  of  an  intention 
to  insult  or  act  with  mad  ice  against  the  Complainant.     It  was  the  product 
of  his  imagination  and  accordingly  this  is  not  a  case  for  retributory 
damages.     In  any  event,   the  Ontario  Human  Rights  Code  does  not  extend  such 
power  to  the  Board,   even  if  the  situation  did  warrant  it.     Section  14c(b) 
sets  out  powers  which  are  remedial  in  nature  and  whose  purpose,  as  far 
as  possible,  is  to  rectify  any  injury  or  to  effect  compensation  to  a 
victim  of  racial  discrimination.     Its  thrust  is  not  to  punish  a  wrongdoer 
or  to  allow  the  extraction  of  damages  for  purposes  of  retribution  or  de- 
terrence.    The  element  of  punishment  for  reprehensible  behaviour  is  found 
in  the  prospect  of  future  criminal  prosecution  under  Parr.  IV  of  the  Act, 
and  is  therefore  not  within  the  purview  of  a  Board  of  Inquiry. 

That,  however,  does  not  end  the  matter.     Even  though  exemplary 
damages  are  not  available,  it  was  argued  that  the  Board  does  have  power 
to  order  compensation  and  in  so  doing  it  is  not  restricted  to  tangible, 
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economic  loss  which,  for  Lho  most  part,  falls  under  the  head  of  special 
damage.     Counsel  argued  that  the  power  conferred  by  s..l4c(b)  embraces 
more  than  remedying  pecuniary  loss.     It  v;as  submitted  that  an  act  ol 
racial  discriinina  Lion  is  a  denial  of  the  very  humanity  of  the  person 
resulting  in  feelings  of  humiliation  and  embarrassment.     It  is  a  degrad- 
ing experience  and  compensation  therefor  is  said  to  be  justifiable. 
Commission  counsel  alluded  to  the  awarding  of  aggravated  damages  by  way 
of  added  compensation  to  the  complainant  for  the  insult   suffered  at  r.he 
hands  of  the  Respondent.     In  England,  a  distinction  has  been  made  between 
exemplary  damages  which  are  in  the  nature  of  punishment  inflicted  upon  a 
wrongdoer  and  aggravated  damages  which  serve  only  to  compensate  the  victim 
for  any  increased  loss:     See  Rookes  v.  Bernard ,    [1964]  A.C.  1129  at  1221; 
McGregor  on  Damages ,  13th  ed.,  para.  304.     Since  the  Board  has  jurisdic- 
tion to  make  an  order  for  compensation,  it  was  argued  that  an  award  for 
aggravated  damages  could  be  imposed  and  would  be  proper  in  the  circumstances. 
The  danger,  however,   is  that  implicit  in  an  award  of  aggravated  damages  is 
a  finding  that  the  Respondent's  conduct  was  wanton,  malicious,  or  high 
handed.     Would  the  Board  thereby  not  be  merely  awarding  punitive  exemplary 
damages  under  the  guise  of  compensation?     G.  H.  L.  Fridraan,  in  his  article, 
"Punitive  Damages  in  Tort"  (1970),  48  Can.  B.  Rev.  373  at  388  expressed 
a  similar  concern  as  follows: 

To  the  extent  to  which  such  aggravated  damages 
clearly  bear  some  relation  to  the  harm  suffered, 
or  insult  sustained  by  the  plaintiff,  aggravated 
damages  may  be  said  to  be  a  variety  of  compen- 
satory damages.     However,  judging  by  the  lang- 
uage of  Lord  Devlin  in  the  Rookes  case  and  by  the 
comments  in  subsequent  decisions,  it  would  seem 
that  there  is  an  aspect  of  aggravated  damages 
which  relates  to  the  degree  or  quality  of  culpa- 


c 


-  n 


hi  lity  en  the  pail   of  the  del.  cndant ,    in  ivfcfru  r 
words  the  seriousness  or  othei  unpleasant  feature 
ol   the  defendant's  conduc  t  which  deserves  some 
extra  penalization  in  the  form  of  damages  se  a- 
to  reveal  the  extent  of  the  law's  abhorrence  of 
what  he  has  done.     Is  this  not  exemplary  damages 
••nder  another  rubric?     In  awarding  aggravated 
damages  on  such  ground  ate  the  courts  not  really 
punishing  the  defendant  because-  of  the  view  the 
courts  take  of  his  conduct?    And  even  if  the 
award  of  aggravated  damages  is  said  to  be  based 
not  so  much  upon  the.  nature  of  the  defendant's 
conduct  as  upon  the  quality  of  the  plaintiff's 
injury,  can  it  not  still  be  said  that  the.  extent 
of  a  plaintiff's  injury,  in  the  terms  in  which  it. 
has  been  referred  to  in  the  cases,  relates  signi- 
cantly  to  the  chai"acteris  t  i  ca  of  the  defendant's 
conduct? 

Moreover,  a  recent  Ontario  decision -casts  some  doubt  on  whether  there  is  a 
recognized  distinction  between  exemplary  and  aggravated  damages  in  this 
jurisdiction:     See  S_.  v.  Mundy ,   [1970]  1  O.R.    764.        I  therefore  think 
that  an  amount  for  aggravated  damages  for  compensation  would  merely  be 
exemplary  damages  in  disguise  and  therefore  beyond  the  authority  of  this 
Board . 

Then  what  of  the  remedy  of  general  damages  in  tort  law?  Does 
the  Board  have  power  to  award  a  sum  of  money  to  assuage  feelings  of  humi- 
liation and  degradation  under  the  head  of  general  damages?     If  so,  it  will 
accomplish  in  effect  the  same  result  as  aggravated  damages  for  compensa- 
tion.    It  has  been  suggested  by  Anthony  Lester  and  Geoffrey  Bindman  in 
their  book,  F.ace  and  Law,   (1972)  on  the  English  R?.ce  Felations  Act,  that 
an  awa?:d  for  this  kind    of    non-pecuniary  loss  is  analogous  to  general 
damages  for  pain  and  suffering  in  personal  injury  cases.     At  p. 336,  they 
said : 

In  an  appropriate  case... [the  courts]  could 
apply  similar  criteria  to    those  which  are 
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used  in  personal  injury  cases.     An  award  could 
thus  include  not  only  a  calculation  based  on 
the  victim's  prospective  financial  loss,  but 
also  an  element  of  compensation  for  his  loss 
of  amenity  or  injured  reputation.     The  over- 
riding principle  is  that  the  victim  should  be 
compensated  for  the  wrong  done  to  him,  so  far 
as  the  payment  of  money  can  do  so.     This  is  the 
only  remedy  which  can  be  claimed  under  the  1968 
Act  specifically  on  behalf  of  the  victim,  and 
it  is  important  that  its  effectiveness  should 
not  be  whittled  away  by  a  narrow  interpretation 
of  judicial  discretion. 

The  New  York  Supreme  Court  in  Chance  v.  Frank's  Beauty  Salon  (1970),  316 
N.Y.S.  2d  236,  recently  held  that  damages  by  way  of  compensation  under  a 
New  York  Human  Rights  Statute  might  include  damages  for  mental  pain  and 
suffering.     Surely  this  head  of  damage  is  as  valid  and  integral  an  ingre- 
dient of  discriminatory  injury  as  injury  to  feelings  in  libel,  slander, 
malicious  prosecution  and  assault  actions.     In  these  latter  actions,  com- 
pensation is  permitted  to  remedy  the  harm  inflicted  upon  a  man's  reputation 
and  dignity.     Hurt  to  similar  feelings  should  be  the  subject  of  compensa- 
tion under  the  Human  Rights  Code.     The  difficulty  in  this  case  is  that  no 
probative  evidence  was  adduced  by  the  Commission  that  the  Complainant 
suffered  any  such  non-pecuniary  loss.     In  State  Division  of  Human  Rights  v. 
Stern  (1971),  326  N.Y.S.  2d  500  and  in  State  Commission  for  Human  Rights 
v.  Speer  (1971),  272  N.E.  2d  884  the  proposition  was  put  forth  that  evi- 
dence of  mental  anguish  would  have  to  be  led  before  a  compensatory  claim 
for  it  ^ould  be  sustained.     These  American  cases  held  that  proof  of  dis- 
crimination alone  would  be  insufficient  to  establish  such  a  claim.  The 
Commission,  at  this  hearing,  tendered  no  evidence  in  support  of  its  claim 
for  general  damages  for  the  Complainant  apart  from  the  Respondent's  act  of 


discrimination.     I  think,  however,  that,  notwithstanding  the  American 
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authorities  to  the  contrary,  it  is  unnecessary  to  lead  evidence  of  humi- 
liation and  impaired  feelings.     This  is  the  type  of  non-pecuniary  injury 
which  may  be  inferred  or  presumed.     It  is  .so  in  cases  involving  ixijury  to 
reputation:     See  McGregor  on  Damages ,  13th  ed.,  para. 1406.     It  should  be 
no  less  in  the  case  under  consideration.     In  this  regard,  it  should  also 
be  noted  that  the  English  Court  of  Appeal  in  Jarvis  v.   Swan  Tours  Ltd.  , 
[1973]  1  All  E.R.   71  awarded  damages  for  mental  distress,  the  upset  and 
frustration  caused  by  the  defendant's  breach  of  contract  without  any 
affirmative  evidence  of  the  injury  being  led.     If  of  course,   the  Complainant 
suffered  unusual  and  extreme  mental  anguish  because  of  the  Respondent's 
discrimination,  positive  evidence  would  have  to  be  adduced  in  order  to 
justify  a  compensatory  award  which  would  be  above  that  presumed  to  remedy 
the  humiliation  that  a  reasonable  man  would  likely  experience  because  of 
a  discriminatory  act.     Taking  into  account  the  fact  that  the  discrimination 
in  question  was  subtle,  not  overt  and  malicious,  and  considering  all  the 
circumstances,  I  believe  an  award  of  $100.00  constitutes  the  correct 
measure  of  general  damages  and  accordingly  it  Is  ordered  that  the  Respondent 
compensate  the  Complainant  in  that  amount  in  addition  to  the  $80.00  special 
damages  earlier  referred  to. 


DATED  at  Toronto  the  9th  day  of  July,  1973. 


Chairman,  Board  of  Inquiry 
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IN  THE  MATTER  OF  The  Ontario  Human  Rights  Code. 
R.S.O.   1970,  C.313,  as  amended. 

and 

IN  THE  MATTER  OF  a  complaint  made  by  Miss  Shirley 
Gabbidon  of  Toronto,  Ontario,  that  she  was  denied 
housing  accommodation  because  of  her  race  and  colour 
by  Mr.  S.  Golas  of  Toronto,  Ontario. 

ORDER 

This  matter  coming  on  for  hearing  on  the  18th,  19th  and  20th  days 
of  June,  1973,  before  this  Board  of  Inquiry,  pursuant  to  the  Appointment 
of  Fern  Guindon,  Minister  of  Labour,  dated  the  28th  day  of  March,  1973, 
in  the  presence  of  Counsel  for  the  Human  Rights  Commission  and  Miss 
Shirley  Gabbidon,  the  Complainant,  Mr.  Stanislaw  Golas,  the  Respondent 
appearing  in  person,  upon  hearing  read  the  Complaint  and  the  evidence 
adduced  and  what  was  alleged  by  Counsel  and  the  Respondent: 

1.  It  is  ordered  that  the  Respondent  post  the  standard 
Human  Rights  card  in  the  vestibule  of  his  Apartment 
building  near  the  tenants'  call  board. 

2.  And  it  is  ordered  that  the  Respondent  give  notice  of 
any  vacancy  in  his  Apartment  building  to  the  Human 
Rights  Commission  for  a  period  of  one  year  following 
the  date  of  this  Order.     The  notice  should  be  given 
by  mail  or  by  telephone  to  Mr.  George  Brown  at  the 
Human  Rights  Commission  within  three  days  of  learning 
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that  an  apartment  is  to  become  vacant.     If  on  the 
date  of  this  Order,  the  Respondent  has  an  existing 
vacancy,  he  must  notify  the  Human  Rights  Commission 
thereof  v/ithin  three  days.     Such  notice  should  be 
given  prior  to  any  public  advertisement. 
3.     It  is  further  ordered  that  the  Respondent  pay  the 

sum  of  $180.00  by  v;ay  of  compensation  to  the  Complainant. 


DATED  this  9th  clay  of  July,  1973. 
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